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local usage he pastured on the waste a greater quantity of
cattle than was his due, his action did not pass unchallenged
and cases of litigation were not unknown1.    The great mass
of the tenantry were denied a legal status in their relations
with the lord, yet the freeholders at all events were able to
voice the general grievance and claim a hearing in the king's
court.    A more serious infringement of the villagers' rights
of common  was the curtailment of the waste owing to
seigniorial encroachment.    The lord was naturally tempted
to enclose portions of the waste for purposes of tillage, but
this  conflicted with  the  interests  of  the  peasants.    The
approvement of the waste, the right to enclose the commons,
developed during the  thirteenth century into  a burning
question.    The  ' Extent' of  Denbigh2 throws light upon
the various stages in the lord's encroachment upon the waste.
To begin with, we find woods and pastures  ' absolutely
free',  where   no   dues whatever were  paid;   then   came
other   woods   and   pastures   to   which   small   dues   were
attached ;   others again burdened with heavy dues ;   and
finally those enclosed by the lord for his own purposes.
The Statute of Merton3 (1235) recognized the lord's right
to occupy waste land provided he left sufficient pasture for
his free tenants.    This Act suffered from two serious defects.
It was too vague, opening the door to endless controversy
as to what should be deemed sufficient for the tenants, a
point on which the interested parties were scarcely likely to
come to agreement.    Again the restrictions imposed upon
the lord, however unsatisfactory, only concerned the free
tenants   and   did   not   protect   the   general   body   of  the
villagers.    As   to   the   earlier  practice  before   1235,   it  is
difficult to speak with certainty.    It is sometimes thought
that the Statute of Merton was a modification of existing
common law in the interests of the freeholders, and that
hitherto   the   lord   had   exercised   an   arbitrary   right   of
approvement unchecked.    But it appears more likely4 that
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